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RECENT DECISIONS 69 

In Holmes' Common Law, ch. v. it is said the original rule was that a bailee was answerable 
to the owner because he was the only person who could sue ; but in course of time, by a peculiar 
inversion of reasoning, it came to be said that the bailee could sue because he was answer- 
able over to the bailor; while in Pollock and Maitland's History of English Law, 
Vol. II. p. 70, it is said that, as between these two old rules, there was perhaps no logical 
priority. See also Holland, Jurisprudence, 5th ed., note to p. 171. The principal case, it 
seems then, is probably historically sustained. It distinctly overrules Claridge v. 5. Staf- 
fordshire Tramway Co. [1892] 12 Q.B. 422, which was based on the " inverted " rule, and returns 
to what previously was regarded as the English doctrine. Sutton v. Buck, 2 Taunt. 302 ; Burton 
v. Hushes, 2 Bing. 173; Swire v. Leach, 18 C. B. (N. S.) 479. It is in accord also with the Amer- 
ican decisions. Sedgwick, Damages. 8th ed. 2 76-8; White v. Webb, 15 Conn. 302; Ullman 
v. Barnard, 7 Gray (Mass.) 554. 

Bankruptcy — Homestead Exemption— State Law Not Enforced. — A, gave promissory 
notes in which he waived his homestead exemption. Then he went into bankruptcy. Held, 
that the claims of the creditor were unenforceable against the homestead, though a waiver of 
a homestead exemption in a promissory note was admitted to be valid in Georgia under the 
constitution of that state. In re Swords, (District Ct., N. D., Ga.), 112 Fed. Rep., 661. 

Bankruptcy — Homestead Exemption. — A, who was insolvent, took money from his 
business and invested it in a homestead. Later, he became bankrupt. Then he claimed his 
homestead exemption, under the state law, as permitted by the Bankruptcy Act, Chap. Ill, 
2 6. Held, that the exemption could not be sustained, on the ground that the claimant should 
not have taken money from his business for the purpose of securing a homestead, knowing 
he was insolvent. McGahan v. Anderson (C. C. A. 4th circuit,) 113 Fed. Rep. 115. 

The decision is at variance with the practically unanimous holdings of the state courts. 
Waples, Homestead and Exemptions, p. 508: "The doctrine that homestead may be selected, 
to defeat creditors, from property liable for debts due them, has been so pointedly laid down 
that it must be stated here, however antagonistic to just principles it may appear. The pro- 
fession cannot disregard what rests on the principle of stare decisis, even though the courts, 
in the exposition of statutes, admit that principles of equity have no control." Jacoby v. Dis- 
tilling Co., 41 Minn. 227; citing numerous cases, among them Tucker v. Drake, 11 Allen, 145; 
Cf Donnelly. Segar,25 Mich. 367. Waples further says that "creditors are deemed to have 
notice that such setting apart may be done, and therefore to have trusted their debtor with 
such understanding. In the selection by the debtor or the officer, therefore, there is no 
fraud." 

Bills And Notes — Cashier's Check— Indorsed for Illegal Consideration.— The 
defendant issued to the plaintiff a cashier's check, which plaintiff indorsed and delivered to 
a gambler in a gambling transaction. Defendant paid the check to the indorsee after notice 
of the defect in his title. Action for amount of the check. Htld, that plaintiff was entitled 
to recover. Drinkall v. State Bank, (N. Dak.) 88 N. W. Rep. 724. 

This holding is striking in view of the multitude of cases supporting the well established 
principle that the courts will leave the parties to a prohibited transaction where their unlaw- 
ful acts have placed them. The applicatiou of this principle where securities are given is 
seen in the following cases: Where an assignment of a mortgage was made in payment of a 
gaming debt it was held that, by the assignment, the gaming contract was fully executed and 
would not defeat a foreclosure of the mortgage. Reed v. Bond, 96 Mich. 134, 55 N. W. Rep. 619. 
A bill in equity will .not lie to compel the surrender or cancellation of a note and mortgage 
given for an illegal consideration. Atwoodv. Fisk, 101 Mass. 363, 100 Am. Dec. 124. Where a 
bank check is given in payment of losses incurred in a gaming contract, equity will not grant 
relief, either by enjoining the bank from paying the check, or ordering it cancelled and sur- 
rendered. Kahn v. Walker, 46 O. St. 195, 20 N. E. Rep. 203. 

Carriers— Street Railway— Track Used by Another Company.— Plaintiff's decedent 
was riding on defendant's tracks on a car owned and operated by another street railway, 
which by a traffic arrangement with the defendant ran its cars on the latter's tracks: and 
while standing on the platform was struck by a tree standing within 1 ft. 7 in. of the rail., 
Held, Non-suit proper, as decedent was not a passenger on defendant's road, and sustained 
no contractual relations to it by virtue of the traffic arrangement. Sias v. Rochester Ry. Co. 
(N. Y.) 62 N. E- Rep., 132. 

If a company's track is so close to an obstruction as to endanger the safety of the travelling 
public, the company neglects its duty to its own passengers and employees if they be injured 
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thereby. Benthin v. R. R. Co. 24 N. Y. App. 303; Tucker v. Ry. Co. 53 N. Y. App. 571. So if 
it has running powers over the line of another company, it is responsible to its own pass- 
engers for negligence of the other company, no matter what the arrangement with said 
company, because of the contract to carry and the consequent implied contract of due care 
in all the agencies to be employed. Hutchinson on Carriers, § 514. Where a company, 
without authority divests itself of its duties to the public, as by lease to another, it is liable 
to passengers for injuries arising from its own failure to keep the road in order or for such 
other's negligence. Abbott v. R. R. Co, 80 N. Y. 27; Nelson v. R. R. Co. 26 Vt. 717. By the 
weight of authority, if the lease be authorized, thei lessor is not liable for injuries arising 
from the negligent operation of the road by the lessee, butis liable for breach of duty to the 
public in the construction of tracks, buildings, etc. Nugent v. R. R. '80 Me. 62; R. R. v. 
Phinazee, 93 Ga. 488; Elliott on Railroads, § 467. If one company merely permits an- 
other to make use of its track it is responsible to its own passengers for injury to them 
from negligence of the other company. R. R. v. Barron, 5 Wall. (U. S.) 90: McElroy v. R. 
R. 4 Cush. (Mass.) 400; though a contract to use a track is not necessarily a lease. U. P. Ry. 
v. C. R. I. & P. Ry- 51 Fed. 309. It will also be liable for animals negligently killed, or for 
damage by fire caused, by such other company. R. R. Co. v. Hinebaugh. 43 Ind. 354; R. 
R. Co. v. Salmon, 39 N. J. L. 299. As to whether a company, by giving permission to another 
to use its tracks, owes a duty to the passengers of the other road, some cases, with the prin- 
cipal case, hold it not responsible. March v. R. R. 9 Foster (N. H.) 9; Wood on Railway 
Uw, ?325. Others hold it responsible. R. R. v. Lane, Admr. 83111.448; R. R. v. Phenazee, 
supra. In such a case, if the injured person founds his claim on contract, he will fail, as 
there is no privity between him and the company. Elliott on Railroads, § 475; Nugent 
v. R. R. supra. 

Chattbl Mortgage — Sufficiency of Description.— A description in a chattel mort- 
gage of the property as " five hundred bushels of yellow corn" at a certain place, when there 
was a greater quantity of the same kind in the pile, Held, sufficient. McCormick, etc., Co. 
v. Reynolds (Neb. 1901), 88 N, W. Rep. 530. 

On principle this decision is contrary to the great weight of authority, Stonebraker v. Ford 
(1884) 81 Mo. 532; Moore v. Brady (1899), 125 N. C. 35. There are no cases directly supporting the 
proposition. The basis for the opinion is the analogy to the doctrine that a valid sale maybe 
made of an undesignated aliquot part of a large mass of uniform quality, Even as to this there 
is certainly a conflict of authority, though it is stated in respect to grain, that the American 
courts largely support the affirmative view. Mechem, Sales 11 713, 716. The rule has been 
opposed in sales on the ground that confusion and fraud might easily result. Ferguson v. 
Northern Bank (Ky. 1897), 14 Bush 555. The same objections may be urged in case of a mort- 
gage. 

Conflict of Laws— Statute of Frauds— Statute Affecting Rembdy— Representa- 
tions as to Another's Credit.— A statute of Michigan prohibited the bringing of an action 
upon an unsigned representation as to another's credit, and the representation was made in 
New York, where it would have been actionable, but suit was brought in Michigan. Held, 
that the statute affected the remedy and not the right, and that suit could not be maintained. 
Third Nat, Bank v. Steel, (Mich. 1902) 88 N. W. Rep. 1051. 

This is the view of the English authorities. Leroux v. Brown (1852), 12 C. B. 801; Dicey 
Conflict of Laws, 713. In this country there is a decided conflict. The doctrine is firmly 
upheld in some jurisdictions, Kleeman v. Collins, (Ky. 1872.) 9 Bush 460 ; Obear v. first Nat- 
Bank (1895), 97 Ga. 587. But has received strong dissent in other states. Cockranv. Ward, 
5 Ind. App. 89, 51 Am. St. R. 229; Wolf v. Burk, (1892) 18 Colo. 264. The distinction in the 
principal case appears to be based on technical differences of language and not on the intent 
of the statute. 19 L. R. A. 792, note. 

Constitutional Law- 14th Amendment — Class Legislation— License Law. — An act 
imposed a greater license tax on those domestic corporations having their principal place of 
business or chief works outside of the state; Held, constitutional and not discriminative 
within the inhibition of the 14th amendment. Blue Jacket Copper Co. v. Scherr, (W. Va. 
190O, 40 S. E- Rep. 514. 

There is no doubt about the power of the legislature to classify. Barbier v. Conolly, (1885 
113 U. S. 27. This classification may " proceed upon any difference which has a reasonable 
relation to the object sought to be accomplished." Atchison etc., R. R., Co. v. Matthews (1889), 
174 U. S. 96. And the state may for that purpose adapt the laws to the conditions as found. 
Clark v. Kansas City (1900) 176 U. S. 520. A difference in the conditions of persons following 



